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RI CHARD S. ARNOLD, Chief Judge.

Fragena A. Shannon, an African-Anerican woman, clains Ford
Mot or Conpany failed to pronote her to supervisor because of her
race and sex. She appeals the District Court's' order granting
summary judgnent for Ford. The District Court held that M.
Shannon had failed to establish a prinma facie case of race
discrimnation under 42 U S.C. § 1981, and that she had not
exhausted her admnistrative renedies for her Title VII sex-
discrimnation claim W affirm

'The Hon. Janes M Rosenbaum United States District Judge for
the District of M nnesota.



In early 1985, Ms. Shannon was an "assenbler"” at Ford's
Twin Cities plant. Assenblers are "non-skilled" workers, paid by
the hour. In March, Ms. Shannon |earned that Ford was accepting
applications for salaried, supervisor positions, and she applied
for the job. Ms. Shannon successfully conpleted the required
skill-assessnent process, which Ford calls the "Munufacturing
Supervi sor Selection Systeni ("MsSSS'), and Ford put her on the
waiting list for a supervisor position. Also in 1985, M. Shannon
applied for an apprenticeship in the skilled-trades program
operated jointly by Ford and her union, the United Auto, Aerospace,
and Agricultural |nplenent Workers of America ("UAW). She once
again passed the required tests, and was placed on another,
entirely separate, waiting |ist for placenment as an apprentice.

In the Fall of 1987, after ten nonths' absence from work due
to a broken ankle, M. Shannon was offered a position as an
apprentice electrician. She was told, however, that she could not
stay on the supervisor waiting list if she accepted the
apprenti ceshi p; she had to pick one or the other. M. Shannon says
she protested, asking why she had to give up her spot on the I|ist.
Still, she decided to accept the apprenticeship because "[she]
didn't want to pass up the opportunity of going into the skilled
trades . . .." Ford then took her nane off the list, and Ms.
Shannon never tried to get back in line for a supervi sor position.

I n August 1989, Ms. Shannon filed a conplaint with the St.
Paul Department of Human Rights, alleging race and sex
di scrim nation. She cl ai mred t hat "t hr oughout ny
apprenticeship . . . | have been subjected to harassnent and



differential treatnent."? The Departnent, however, found
probabl e cause" for her allegations.® M. Shannon | odged anot her
conplaint, also claimng race and sex discrimnation, with the
Equal Enpl oynment Qpportunity Conmm ssion ("EECC') i n Novenber, 1989.
In February 1992, the EEOC gave Ms. Shannon the right to sue.

no

In her three-count conplaint, M. Shannon charged Ford with
sex discrimnation in violation of Title VII, race discrimnation
under 42 U. S.C. 8§ 1981, and "reprisal discrimnation” under the
M nnesota Human Ri ghts Act, Mnn. Stat. 8 363.01 et seq., and Title
VII. Al three counts rested on the same all egations: M. Shannon
claimed that (1) she was subjected to a sexually hostile and
abusi ve environnent in the skilled-trades program (2) she was not
given adequate training in the program (3) nale apprentices
enjoyed preferential treatnment in training, education, and work
assignments; and, finally, (4) she was not pronoted to supervisor.

Ford nmoved for summary judgnent. In August 1994, the District
Court granted Ford's notion on Ms. Shannon's failure-to-pronote
clainms, but, after reviewing the litany of alleged insulting

’I't is undisputed that M. Shannon was, at tines, poorly
treated by some of her co-workers and supervisors in the skilled-
trades program For exanple, one journeynan showed Ms. Shannon a
picture of atoilet and told her, "that's you down there with al
the other [. . .]." Another tinme, sonmeone placed a sexually
explicit "application for a date" at M. Shannon's work station.
According to M. Shannon, when she reported the incident, her
supervi sor only laughed. Several tinmes, in fact, she conplainedto
her supervisors and to her union representative that she was being
har assed and deneaned, and not receiving adequate training. One of
her supervisors responded by telling her, "you are black and a
woman, so you have two strikes against you. They don't want you
[in the program anyway."

*The Departnent found that Ms. Shannon's "credibility has sone
weaknesses” and that Ford's "skepticismregarding [ Ms. Shannon's]
al | egations that her poor work perfornmance was caused by co-worker

harassnment and lack of training is supported by . . . [Ms.
Shannon's] excessive absenteeism . . . [her] argunmentative and

enotional behavior . . . [her] difficulty accepting directions and
her attitude that her assignnments were neni al L
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i nci dents during her apprenticeship, the Court denied the notionin
all other respects.?

Ms. Shannon now appeals the District Court's decision,
claimng that the Court erred by deciding that her failure-to-
pronote claim was not “"reasonably related" to the sex-
di scrim nation charges she filed with the EECC, and by fi ndi ng t hat
she did not establish a prinma facie case that Ford failed to
pronote her because of her race. W review the District Court's
order granting sumrary judgnent de novo.

Usi ng t he ubi quitous three-step burden-shifting framework set
out in MDonnell Douglas Corp. v. Green, 411 U S. 792 (1973), the
District Court held that Ms. Shannon failed to establish a prim
facie case of race discrimnation. To raise a presunption of
discrimnation in failure-to-pronote cases, a plaintiff nust show
that (1) she is a nenber of a protected group; (2) she was
qgqualified and applied for a pronotion to an avail abl e position; (3)
she was rejected; and (4) simlarly situated enpl oyees, not part of
the protected group, were pronoted instead. Patterson v. MLean
Credit Union, 491 U S. 164, 186-87 (1989); Mrzec v. Mrsh, 990
F.2d 393, 395-96 (8th Cir. 1993). |If a plaintiff establishes her
prima facie case, the burden of production shifts to the enpl oyer,
who must rebut the presunption of discrimnation with evidence
“"that the plaintiff was rejected, or soneone else was preferred,
for a legitimate, nondiscrimnatory reason.” Texas Departnent of

*Ms. Shannon's remaining clains were tried before a jury. In
Septenber 1994, the jury found for Ford on all these clains.
Specifically, in special interrogatories, the jury found that (1)
Ford di d not subject Ms. Shannon to unl awful sexual harassnent, (2)
Ford did not discrimnate agai nst her because of her sex, (3) Ford
did not retaliate against her, and (4) Ford did not discrimnate
agai nst her because of her race. These issues are not before us on
appeal .
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Community Affairs v. Burdine, 450 U S. 248, 254 (1981). Once the
enpl oyer neets its burden, the plaintiff my win by pointing to
evi dence which, if believed, woul d expose the enpl oyer's reason as
a nere pretext for intentional discrimnation. Krenik v. County of
Le Sueur, 47 F.3d 953, 958 (8th G r. 1995) (citing St. Mary's Honor
Center v. Hicks, 113 S. C. 2742, 2747 (1993)). W agree with the
District Court that because Ms. Shannon accepted her skill ed-trades
apprenticeship knowing full well that her name would cone off the
supervisor waiting list, she was not "rejected" for a supervisor
position.”®

W enphasi ze, however, that there i s nothing magi cal about the
McDonnel I Dougl as three-stage franework. The framework itself is
sinply a "sensible, orderly way to evaluate the evidence in |ight
of commobn experience as it bears on the critical question of

di scrimnation." Patterson, 491 U.S. at 186 (quoting Furnco
Construction Corp. v. Waters, 438 U S. 567, 577 (1978)). Put
differently, the framework is a hel pful tool, but it is still just
a tool. We should not confuse the means - MDonnell Douglas's
three-step process - with the end, which is decidi ng whet her or not
an enployer illegally discrimnated. See, e.qg., Wnbush wv.

G enwod State Hospital, 66 F.3d 1471, 1480 (8th Cr. 1995) (citing
United States Postal Serv. Bd. of Governors v. Aikens, 460 U S
711, 713-15 (1983)) ("central question” is not whether district
court correctly found prinma facie case, but whether there was
sufficient evidence of intentional discrimnation). After all, the
McDonnel |  Douglas framework exists to provide discrimnation
plaintiffs a way to prove their case when they do not have
"explicit, inculpatory evidence of discrimnatory intent." Hutson

*Everyone agrees that supervisors are and may only be sel ect ed
from anmong those enployees on the supervisor eligibility list.
Lowe v. Cty of Mnrovia, 775 F.2d 998, 1007-10 (9th Cr. 1985),
anended, 784 F.2d 1407 (9th Cr. 1986), on which M. Shannon
relies, discussed a very different situation. 1In that case, the
plaintiff had evidence that the enployer only hired from"the list"
when whites were next in line, not when blacks were at the top.
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v. McDonnell Douglas Corp., 63 F.3d 771, 776 (8th Cr. 1995). |If
a plaintiff does have such evidence, burden-shifting analysis is
unnecessary.

The District Court stated that even if the renobval of M.
Shannon's nanme from the waiting |list was sonehow inproper or
di scrimnatory, the fact renmains that she could not be considered
and rejected for pronotion once her nane was off the list, and
therefore could not establish her prina facie case. But if M.
Shannon had produced any evi dence that the renoval of her name from
the list was an act of intentional discrimnation, ainmed at
preventing her pronotion because she is black, then her failure to
establish the usual prima facie case woul d not, by itself, doom her
case. It would be ironic - bizarre, in fact - if a victim of
di scrim nation were unable to vindicate her rights because she had
the peculiar msfortune of being discrimnated against in a way
that necessarily prevented her from nmaking her prina facie case.
See International Brotherhood of Teansters v. United States, 431
U S. 324, 367 (1977) (noting District Court's finding that a "per

se prohibition of relief to nonapplicants could . . . put beyond
reach of equity the nost invidious effects of enploynent
di scrim nation"). For exanple, if black enployees were told by

their enployer that they shoul d not bother applying for supervisor
positions, and so black enployees never applied, they would,
strictly speaking, be unable to establish all the elenents of a
prima facie case. See Wnbush, 66 F.3d at 1481 (reason plaintiffs
di d not apply for pronotions "was either that they did not know how
or when to apply or that they were led to believe that applying
woul d do no good").® But this inability would certainly not be

°See al so Chanbers v. Wnne School Dist., 909 F.2d 1214, 1217
(8th Cir. 1990) (failure to apply formally will be excused if
plaintiff nmakes every reasonabl e attenpt to convey interest in job
to enployer); Easley v. Enpire Inc., 757 F.2d 923, 930 n.7 (8th
Cir. 1985) ("Formal applications . . . will be excused when a known
discrimnatory policy . . . deters potential jobseekers."); Paxton
v. Union Nat'l Bank, 688 F.2d 552, 568 (8th Cir. 1982) (because
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fatal to their case if they had solid evidence that their
enpl oyer's di scouragenent was discrimnatory. Proof of actua
discrimnation - the real issue, after all - may excuse a
plaintiff's failure to establish a prima facie case via the usual
route. [d. at 1481 n.16 ("[D]iscrimnatory practices can excuse
plaintiffs from making a typical prima facie case of enploynent
di scrimnation.").

W nbush illustrates our point. In that case, the District
Court found overwhelmng evidence that the defendants used
"di scretionary pronotion policies [that] discouraged pronotional
opportunities for [the plaintiffs] and reflected systematic and
pur poseful discrimnatory treatnent of them based on their race.”
Id. at 1480. The court also found evidence of a "hostile racial
wor ki ng environnment. " 1bid. Despite this evidence, the defendants
insisted that the plaintiffs had failed to prove that they applied
for vacant positions, or that they were adequately certified by the
| owa Departnment of Personnel, or that they were denied a specific
pronotion. 1d. at 1479. But given the evidence of discrimnation
and considering all the relevant facts of the particul ar case, we
excused the plaintiffs' failure to establish all the usual el enents
of the prima facie case. 1d. at 1481-82.

Again, we agree with the District Court that Ms. Shannon did
not establish her prina facie case. She was not rejected; she was
nmerely taken off the list. But if Ms. Shannon coul d show t hat her
renmoval fromthe list was discrimnation in the guise of a race-
neutral policy, if, for exanple, Ford put the "either/or,"
"apprenticeshi p/ supervisor list" choice to her, and not to

vacancy was not posted, failure to apply did not defeat prina facie
case), cert. denied, 460 U S. 1083 (1983); Royal v. M ssouri
H ghway & Transp. Conm, 655 F.2d 159, 163 n.5 (8th Gr. 1981)
(applications generally not taken for foreman positions, so failure
to apply not fatal to case).




simlarly situated white enpl oyees, we woul d excuse her failure to
make her prima facie case. In this case, however, M. Shannon has
produced no evidence that Ford's reason for not pronoting her is a
sham She does argue that she did not ask or want to have her nane
taken off the |1list. This is irrelevant. She accepted the
apprenticeship know ng her nane would be taken off; it doesn't
matter that she would have preferred that it stay on

Ms. Shannon al so suggests that Ford's discrimnatory intent is
proved by the fact that there has never been a black fenale
supervisor at the Twin Cties plant. And she clains that Ford
pronoted 27 white workers to supervisor after she becane a
candidate in 1985, 15 of themafter she returned to work in 1987.
Al this, Ms. Shannon argues, shows Ford's discrimnatory intent in
"steering"” her into the skilled-trades program These clains are
conpl etely unsupported. The evidence Ms. Shannon cites for her
assertion that 15 white people were pronpted to supervisor since
1987 nakes no reference to the race of these persons. And even if
15 white people were pronoted, M. Shannon nust show that these
people were simlarly situated to her, yet treated differently, to
prove intentional discrimnation. See Wllians v. Ford Mdtor Co.,
14 F.3d 1305, 1309 (8th Gr. 1994). That is, she nust show that
they, unlike her, were permtted to enter the apprentice program
while remaining on the supervisor waiting |ist. Ms. Shannon
asserts that "many white nales participate in both prograns,” but
she points to no evidence. She clains that sone people noved from
supervi sor positions into the apprentice program but this claim
does not hel p her case because these individuals are not simlarly
si tuat ed. Finally, the alleged |lack of black wonen supervisors
does not support her race-discrimnation claim given that M.
Shannon admts that several black nen have been supervisors.

We conclude that, unlike the plaintiffs in Wnbush, M.
Shannon has presented no evidence of intentional discrimnation
whi ch m ght excuse her failure to establish the four elenments of
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the Patterson prim facie case. See Chanbers, 909 F.2d at 1217-18
(refusing to waive MDonnell Douglas requirenent that plaintiff
"apply" because there was no evidence that enployer discrimnated
or that plaintiff expressed any interest in the position). She was
not rejected; rather, she voluntarily choose a different path. W
have no evi dence that her choice was tainted by any discrimnation
by Ford. W therefore affirmthe District Court's order granting
summary judgnment on Ms. Shannon's 8§ 1981 failure-to-pronote claim

The District Court held that M. Shannon's Title VIl sex-
di scrimnation claim was barred because she did not exhaust her
adm ni strative remnedies. The Court found that M. Shannon
conplained to the EECC and the St. Paul Departnent of Hunman Ri ghts
about harassnent and differential treatnment in the apprenticeship
program only, not in the pronotion process. M. Shannon's claim
that Ford refused to pronote her to supervisor because she is a
woman is not, the District Court reasoned, "reasonably related to
t he substance of [Ms. Shannon's] prior adm nistrative charges."”

Ford suggests, albeit tepidly, that M. Shannon waived her
right to appeal this holding because she never responded to Ford's
"failure to exhaust” argunent in the District Court. Ford relies
on the uncontroversial general rule that the courts of appeals "do
not consi der argunents raised for the first tinme on appeal."” See,
e.qg., Dorothy J. v. Little Rock School District, 7 F.3d 729, 734
(8th Cir. 1993). This rule pronotes the efficient nanagenent and
orderly resolution of cases and reflects the respect properly due
federal district judges. On the other hand, "this is not a flat
rule but rather a matter of prudence and discretion.” Struenpler
v. Bowen, 822 F.2d 40, 42 (8th Cr. 1987). W have noted before
t hat

"[w] hen an issue was actually decided in the
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trial court, even though not expressly raised
by the parties, the rul e agai nst consi deration
of the question on appeal | oses a good deal of
its force. It is not unfair to a trial court
for an appellate court to decide a question
that the trial court actually reached in its
opinion . . .."

Ibid. In this case, we do not think it would show any di srespect
to the District Court, nor would it be unfair to Ford, to address
Ms. Shannon's argunent on the exhaustion issue.

Ms. Shannon did not exhaust her Title VII failure to pronote
claim In general, "[e]xhaustion of admnistrative renedies is
central to Title VII's statutory schene because it provides the
EEOCC the first opportunity to investigate discrimnatory practices
and enables it to perform its roles of obtaining voluntary
conpliance and pronoting conciliatory efforts.” WIlliams v. Little
Rock Mun. Water Wbrks, 21 F.3d 218, 222 (8th Cir. 1994) (citing
Patterson v. Mlean Credit Union, 491 U S. 164, 180-81 (1989)).
To exhaust her renedies, a Title VI1 plaintiff nmust tinmely file her
charges with the EEOC and receive, fromthe EEOC, a "right to sue"
letter. 42 U S.C. 8§ 2000e-5(b), (c), (e). The proper exhaustion
of administrative renmedies gives the plaintiff a green light to
bring her enploynent-discrimnation claim along with allegations
that are "like or reasonably related" to that claim in federa
court.

In M. Shannon's interview statenent to the St. Paul
Departnment of Human Rights,’ she stated:

'Ford notes that Ms. Shannon failed to bring her Title VII
case within 90 days of the closure of the St. Paul investigation.
42 U.S.C. 8§ 2000e-5(f)(1). Ford concludes that M. Shannon
therefore may not now rely on her St. Paul conplaint. G ven our
deci sion, though, it nakes no difference whether she relies on the
conplaint or not. The District Court decided that "neither the
EEQCC charge, nor that filed with the St. Paul Departnent of Human
Ri ghts, raises the issue of pronotion to supervisor.”™ Gven this
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Wile | had ny broken ankle, there were
openings in the skilled trades. | had taken
the test and passed, but they were trying to
avoid bringing nme into the apprenticeship.
. . . They were hiring people from outside.
| had also done extremely well on the
managenent test.

Ms. Shannon contends that her passing reference to the "nmanagenent
test” in effect incorporated her conplaints about discrimnationin
t he apprenticeship programinto an admttedly i nchoate failure-to-
pronote claim W think M. Shannon was actually wusing her
per formance on the nmanagenent test, and Ford's hiring of "outside"
people, to support her argunment that Ford was "trying to avoid
bringing [her] into the apprenticeship.” Al so, Ms. Shannon's EECC
claimall eges that Ford di scrim nated agai nst her "in the terns and
conditions of the apprenticeship program harassnent, training and
pay."” W do not think that | anguage, reasonably read, suggests an
inplicit failure-to-pronmote claim

Ms. Shannon rightly rem nds us that courts shoul d not use
Title VII's adm ni strative procedures as a trap for unwary pro se
civil-rights plaintiffs. W agree, and therefore, when
appropriate, <construe civil-rights and discrimnation clains
charitably. This liberal-construction rule "stenms fromthe rather
fundamental policy that nere vagueness in a pro se clai mshoul d not
sound the death knell for the plaintiff's discrimnation
all egation.” Pickney v. Anerican Dist. Telegraph Co. of Ark., 568
F. Supp. 687, 690 (E.D. Ark. 1983). But there is a difference
between | i berally reading a cl ai mwhich "l acks specificity,” ibid.,
and inventing, ex nihilo, a claimwhich sinply was not mnade.

This case is a lot like WIllians, supra. |In that case, the
EEOCC sent Ms. Wllianms a "right to sue” letter, authorizing a race-

conclusion, with which we agree, we see no reason for refusing to
di scuss the St. Paul conpl aint.
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discrimnation suit, but she failed to sue within 90 days of
receiving the letter. Three years later, she conplained to the
EEQCC agai n. The second conplaint stated "I have been denied a
pronotion and a nerit raise . . . because | filed a previous charge
of discrimnation. | believe | am being retaliated against for
filing the charge in violation of Title VII." WIIlianms, 21 F.3d at
222. The plaintiff then sued pro se in federal court, alleging,
inter alia, bothrace discrimnation and retaliation. The District
Court dism ssed the race-discrimnation claimbecause Ms. WIlians
had failed to exhaust her administrative renedies on that claim
Id. at 220-21. This Court held that the District Court was right,
because the race-discrimnation claimwas "separate and distinct
fromher clains of retaliation.” 1d. at 223. W noted that M.
Wl lians's EEOC conpl ai nt was not at all vague: she "specifically
and unanbi guously all eged that Water Works retaliated agai nst her
because she had filed a charge with the EEOC in January 1987."
| bi d.

In WIllians the plaintiff npentioned her unexhausted
discrimnation claimin her retaliation conplaint. M. WIIlians
cl ai med that she was retaliated agai nst because she had conpl ai ned
about racial discrimnation three years before. But this reference
to her previous conplaint was not enough to exhaust, for Title VII
pur poses, the discrimnation claim |In this case, M. Shannon's
conplaint with the St. Paul Departnment of Human Ri ghts nentioned a
"managenent test," but this reference is an insufficient hook for
her failure-to-pronote claim Her alleged and actual m streatnent
by her coll eagues and supervisors in the apprenticeship program
which is run jointly by Ford and the UAW does not translate into
or evenrelate to Ford's alleged failure to pronote her through the
MSSS. The apprenticeship and supervisor prograns are conpletely
separate, run by different people using different standards.
Perhaps the bias which allegedly infects Ford's apprenticeship
program also infects the MSS, but we think the "reasonably
rel ated" standard requires nore than this. W agree with the
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District Court that M. Shannon failed to exhaust her sex-
discrimnation claim

| V.

For the reasons discussed above, we affirm the District
Court's order granting summary judgnment for Ford.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.
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